
1. The EB-5 investment structure  

 

The EB-5 program requires that the investor makes a capital investment of either $500K or 1 million, 
depending on whether or not the investment is in a targeted high unemployment area or rural area.  

Investor must invest the proper amount of capital in a business called a new commercial enterprise 
(“NCE”), which will create or preserve at least 10 full time jobs for US workers within 2 years of receiving 
conditional permanent residency.  

 

-Direct Investment: In terms of the job creation, the direct investment program requires the new 
commercial enterprise to create a preserve only direct jobs that provide employment opportunities for 
US workers by the commercial enterprise in which the capital has been directly invested.  

 

-Regional Center Investment:  In terms of the job creation, the Regional Center Program allows the 
Investor to fulfill the job creation requirement not only through direct jobs but also projections of jobs 
created indirectly which is estimated by an economist using reasonable methodology.  

In general, Direct investors invest in small projects with fewer total investors involved. Many direct 
investors are the sole investor in a particular project. Types of businesses that direct investors have chosen 
are restaurants, hotels, nursing homes and retail stores.   

 

-The major difference in how the job creation requirement is met is often cited as the primary difference 
between the Direct Investment and Regional Center Program. However, in terms of the path of 
investment, the direct investment, the investor usually puts his investment capital directly into the new 
commercial enterprise, but the regional center program pathway, the investor send funds to the 
investment pool and the new commercial enterprise transfers the funds to the job creation entity for 
management of the project.  

 

-In terms of the type of investment capital, most regional center investment require the transfer of cash 
in order to meet their capital investment requirements, however, the type of investment capital for a 
Direct Investment may consist of contribution of various forms of capital, including cash, equipment, 
inventory, property or other tangible equivalents.   

 

-In terms of the I-829 remove conditions, the direct investment requires, more documentation through 
payroll records and tax returns. However, the regional center investors do not have to meet this 
requirement, as these investments are allowed to meet the job creation requirements through different 
counting mechanisms.  

 



Five basic steps to acquiring an EB-5 greencard  

 

The following are the five steps of getting an EB-5 greencard  

1. Investment:  

Immigrant investor identifies a project for an EB-5 investment. And then the investor works with an 
immigration lawyer to clear the course of funds for the funds to be used to for the EB-5 investment. Once 
immigration attorney signs off the SOF, the investor invests the minimum required capital into the new 
commercial enterprise.  

 

2. File i-526 immigration petition  

Investor files a petition for a conditional greencard on form i-526. The i-526 petition consists of two 
parts; investor’s source of funds documentation, EB-5 project business related documentation such as  

 EB-5 business plan showing how the investor intends to create 10 new US jobs in the next two years, 
EB-5 Economic Report showing how indirect jobs will be created and EB-5 Offering documents such as 
Private placement Memorandum, Subscription Agreement, Partnership /LLC Operating Agreement.  

 

3. Apply for Greencard  

After the I-526 is approved, the investor and his dependents will apply for conditional residency (aka 
temporary greencard) either through adjustment of status on Form i-485 or consular processing 
depending on where the investor lives.  

 

4. Creating jobs  

Either the investor (for Director EB-5) or the project (for the Regional Center Program) must create the 
requisite number of jobs to meet the EB-5 requirements.  

 

5. Proving jobs  

Between month 21 and month 24 of the approval of the conditional greencard, the investor must file a 
petition on Form i-829 to prove to the USCIS that the jobs have been created or will be created within a 
reasonable period of time.  For the direct EB-5 investment, at the stage of i-829, the investor will need to 
provide the USCIS with a list of a minimum of 10 employees who are 

- Salaried W-2 employees  
- Full time, which is defined as a minimum 35 hours/week 



- USC or greencard holders or people otherwise authorized to work in the USA, and who are not 
immediate family members can work in the business by they can’t be counted to make up the 10 
employees  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Job creation requirements  

EB-5 investors are not required to hire 10 or more US workers the right at the time they initially invested 
their capital. Rather, they can provide USCIS a comprehensive business plan evidencing the need for at 
least 10 full-time employees “within the reasonable time “after investment.  USCIS considers 
“reasonable time “to amount  within two years after applying for an EB-5. EB-5 investor must 
demonstrate the requisite job creation before his conditional greencard expires. The job claimed must 
be maintained through the i-829 adjudication process.  

An employee is defined as an individual wjo provides services or labor in exchange for compensation 
from an employer. Full time is defined as an employee having a minimum of 35 working hours per week 
and excluding independent contractor work. For EB-5 purposes, qualifying employees are defined only 
USC and Greencard holder excluding other nonimmigration visa holders.   

 

In order to prove that the investor had led, or will lead, to 10 full time employment opportunity for the 
qualifying US workers, the investor must submit the following documentation to the USCIS.  

- Documentation consisting of  relevant tax records (such as form i-9, employment eligibility 
verification, or similar paperwork for the 10 employees)  

 

As I explained the chapter 1, for the job creation of Direct investment, the requisite 10 or more job 
created must be direct jobs. However, the investor in regional center program, these jobs can be 
created indirectly by the commercial enterprise, or otherwise induced by it.  

 

 

 

 

 

 

 

 

 

 

 

 

 



Navigating Extended Processing Times 

The investor should choose a project at first.  

The timing for this step varies widely depending on how decisive the investor is. EB-5 projects are 
fundamentally private placement offering that reply on exemption to the registration requirements such 
as Regulation D and Regulation S and they are subject to securities regulation that prohibits general 
solicitation (e.g. website) thus an investor looking for qualified EB-5 project will often have to contact a 
Regional Center directly and request information. Investors residing in countries with an emigration 
infrastructure will often rely on local migration consulting companies for project information.  

 

Preparing source of funds/path of funds/wire funds to file i-526 petition.  

The i-526 petition is filed after all the documentation is completed and once all the funds have been 
wired the Regional Center’s escrow account. The time it takes to prepare source of funds 
documentation and wire funds to the USA will differ depending on the investor’s circumstances but 
generally it takes 2 to 3 months.  

 

Wait for USCIS approval of i-526: at least 14 and 18 months but this number is an estimate.  

Filing for a greencard, it takes 6 moths depending where the investor resides.  

If the immigrant investor is in the USA and in valid status at the time of i-526 approval, the investor can 
adjust his status by filing of i-485 to the USA without leaving of the USA.  

However, if the immigrant investor is not in the USA, the investor must process his greencard through 
the National Visa Center (NVC) and then go through an interview process at the US Consulate near his 
home. The investor and his family must enter the USA as permanent resident within 180 days of this 
approval date. The date the investor and his family enters the USA is the beginning of the conditional 
greencard (the card is mailed to you after you enter)  

 

Receiving conditional permanent resident status valid for 2 years  

 

Filing i-829 removal of conditions- it often takes 12 months 

This petition is filed between month 21 and month 24 after the start of the conditional greencard 
period. The i-829 petition stays pending for approximately a year during which the conditional residency 
period is extended.   

 

 

 



How will the Rules changes in the Future? 

 

EB-5 regulatory reform; what we know, what we presume to know and the impact on investors.  

These words were spoken by Senator Charles Grassley at the tail-end of his opening remarks during a 
Senate judiciary committee hearing held on June 19, 2018. What is the current state of the EB-5 
rulemaking process and the potential implications for prospective investors seeking to obtain lawful 
permanent resident through the EB-5 program?  

 

There have not been any formal revision to the EB-5 program since it was created in the 1990s. The new 
EB-5 regulation seeks to reform parts of the EB-5 program as well as codify already established policies. 
Here are the contents of the EB-5 regulations, how it would impact potential investors and the EB-5 
program, and when it would take effect.  

 

Three major changes to what is in it;  

1. A proposed increase in the minimum investment amount for both direct investments as well as 
TEA investment. Direct investments could increase from $1 million to $1,800,000. TEA 
investment could increase from $500,000 t0 $1,350,000. The regulations would also include a 
mechanism for adjustment of the minimum investment amount every 5 years to account for 
inflation.  

2. The Department of Homeland Security would designate TEAs not the states.  
3. An investor who has already received i-526 petition approval would keep their original priority 

date even if they decided to file a new i-526 petition.  

When will this take effect?  

After the rule is reviewed and changed, it will be published in the Federal Register and will not take 
effect for at least 30 days. It could take several months.  

This regulation may be changed drastically before publication. This rule was first proposed under a 
different administration and the now Trump administration appears to be more EB-5firendly and may 
not accept any of the above changes. Still, a potential EB-5 investor can invest now, lock in their spots 
with the EB-5 program and ensure that they receive the lower minimum investment amount without 
the stress of wondering if and when the minimum investment amount and TEA designation will change.  

 

 

 

 

 



E2 visa  

1. What is an E2 visa?  

An E2 treaty investor visa is a non-immigrant visa reserved for foreign entrepreneurs of countries that 
have a Treaty of Trade and Commerce with the United States. E2 investor visas allows foreign investors 
to enter and work inside of the United States based on a substantial investment in a bona fide enterprise.  

However, here is a caveat that E2 visas are available only to nationals of countries (listed below) having 
investment treaties with the U.S. You are restricted to work only for the specific employer or self-owned 
business that acted as your E2 visa sponsor.  

When deciding to file a petition for an E2 work visa, it’s important to be aware of the key E2 visa 
requirements for investors and individual guidelines. USCIS defines an E-2 investment as “the investor’s 
placing of capital, including funds and other assets, at risk in the commercial sense with the objective of 
generating a profit. Your investment may be for the purpose of establishing a new business venture, or 
purchasing a pre-existing business”.  

In this CLE presentation, we’re going to explain the top E2 Visa Requirements for Investors and the 
qualifications.  There are two types of investor visas so before looking into E2 visa requirements for 
investors you want to make sure the E2 visa is the right fit for you as a foreign investor. If the E2 visa 
isn’t the correct fit for you, there is also the option of an EB-5 investor green card. 

2. On E-2 visa, you may: 

Work legally in the company that is the investment vehicle in the U.S. 

Travel freely in and out of the U.S. 

Stay on a prolonged basis with unlimited two-year extensions as long as you maintain E-2 qualifications 

Be accompanied by your dependents under 21, relatives and spouse. Your spouse may also work while 
in the U.S. while your dependents may attend U.S. schools, colleges, and universities, and do not have to 
apply for separate student visa. 

3. Key E2 Visa Requirements for Investors to Qualify 

The E2 visa minimum investment requirement is that you invest in a bona fide enterprise. By failing to 
do this, your petition will not qualify. A bona fide enterprise is defined by the immigration authorities as 
“a real, active commercial or entrepreneurial undertaking which produces services or goods for profit”. 

Some of the evidence you may submit to demonstrate that your business is bona fide includes: 

- Notice of assignment of an Employer Identification Number from the Internal Revenue Service 
(IRS) 

- Tax returns 

- Financial statements 

 -   Quarterly wage reports or payroll summaries (i.e., W-2s and W-3) 

- Business organizational chart 



-Business licenses 

-Bank statements, utility bills, and advertisements/telephone directory listings 

-Contracts or customer/vendor agreements 

- Escrow documents 

- Lease agreement 

There are a few key E2 visa requirements for investors that will help you prepare your petition and 
ensure that you are a qualifying applicant. You can check the status after completing your petition. 

The investor must be a national of a treaty country. 

4. Treaty countries currently include: 

Argentina, Armenia, Australia, Austria, Bangladesh, Belgium, Bulgaria, Cameroon, Canada, Colombia, 
Costa Rica, Czech Republic, Democratic Republic of the Congo, Ecuador, Egypt, Ethiopia, Finland, France, 
Georgia, Germany, Grenada, Honduras, Ireland, Italy, Jamaica, Japan, Kazakhstan, Korea, Kyrgyzstan, 
Liberia, Luxembourg, Mexico, Moldova, Mongolia, Morocco, Netherlands, Norway, Oman, Pakistan, 
Panama, Paraguay, Philippines, Poland, Republic of Congo, Romania, Senegal, Slovak Republic, Spain, Sri 
Lanka, Suriname, Sweden, Switzerland, Thailand, Togo, Trinidad & Tobago, Tunisia, Turkey, Ukraine, 
United Kingdom, and Yugoslav. 

It is important to note that you must be a legitimate citizen of one of the above countries in order to 
fulfill the E2 visa requirements. It is not enough to maintain legal permanent residency. Your current 
passport must be from one of these treaty countries. However, you do not have to be currently residing 
in a treaty country as long as your citizenship from a treaty country. 

For example, if Mr. Cousteau is a citizen of France but has been living in China for the last eight years, he 
still fulfills the E2 visa requirements and can apply. 

Additional information regarding individual countries is available at the Bureau of Consular Affairs. 

5. The investment must be substantial. 

It must be sufficient to ensure the successful operation of the enterprise. The percentage of investment 
for a low-cost business enterprise must be higher than the percentage of investment in a high-cost 
enterprise. While some investments of less than $100,000 are approved, it’s safe to say that the 
investment capital and reserves should total no less than $100,000. 

Some evidence you can use to prove that the investment is substantial is corresponding personal and/or 
business bank statements, itemized list of goods and materials purchased for the start-up, and 
corresponding financial accounting documentation. It’s also wise to put together a business plan that 
illustrates your projected success. 

6. The investor must have control of the funds. 

At risk means that the investor is to be irrevocably committed. If you’re able to walk away from the 
investment without losing anything, you do not qualify. The applicant must have already spent the 



money towards the startup, purchase of a U.S. business, or enterprise. Loans secured with the assets of 
the investment enterprise are not allowed. The investment must be at risk of being lost due to the 
business or enterprise being unsuccessful.  

If you are purchasing an existing business, you should know all there is to know about the business and 
its counterparts. Learn the all the components of the business and come to an educated conclusion of 
how well they are doing presently and how successful the business is projected to be. 

7. The investment must be a real operating enterprise. 

A real operating enterprise means that the enterprise must be offering a tangible good or service. 
Examples of these enterprises are restaurants, retail stores, medical offices, etc. Speculative or idle 
investment such as real estate investments, undeveloped land, or stocks held by an investor who has 
no intent to direct the enterprise does not qualify. Similarly, uncommitted funds in a bank account or 
similar security are not considered an investment. 

8. The investment may not be marginal. 

A marginal enterprise will not project enough return on investment to make a significant economic 
contribution. The enterprise must generate significantly more income than just to provide a living to the 
investor and family, or it must have a significant economic impact in the U.S.  

The investor must be coming to the U.S. to develop and direct the enterprise. 

If the applicant is not the principal investor, he or she must be employed in a supervisory, executive, or 
highly specialized skill capacity. Ordinary skilled and unskilled workers do not qualify. The government 
will not grant you an E2 visa if they don’t believe you play an important role in the enterprise.  

You must show that you will develop and direct the investment enterprise by demonstrating ownership 
of at least 50 percent of the enterprise, or by possessing operational control through a managerial 
position or other corporate devices.   

9. How Can An Employee Qualify? 

In order for an employee of an investor to apply for this visa, there are a series of E2 visa requirements 
that must be met: 

-Your employee must be a citizen of the same treaty country that the principle E2 investor (you) 
maintains citizenship. 

- Your employee must qualify under the definition of an “employee” as stated in the U.S. legal code. 

- You must be able to prove that your employee is necessary for the fulfillment of your endeavor. This is 
easily proven if he or she is a manager or executive, but can also be proven if he or she has specialized 
knowledge that makes them instrumental to the operation or development of your enterprise. 

10. Is A Business Plan Required? 

It is not an official E2 visa requirement to have a business plan. However, it is highly recommended that 
you submit a comprehensive business plan along with your E2 evidence. This is because the USCIS wants 
to see that your enterprise will create jobs and stimulate the economy in the U.S. 



To prove this, you need to make it clear that you have experience starting a business or that your 
enterprise has a high likelihood of success. Submitting a business plan is the best way to accomplish this. 

10. E2 Visa Requirements for Investors Recap 

Filing for a visa can be quite complex and labor-intensive, which is why it’s best to always consult a 
professional with this type of experience. If you believe you meet the E2 Visa Requirements for Investors 
then the next step is to give us a call to start the filing process and gather the materials necessary to 
send to USCIS. 

In the event that you do not meet the E2 Visa Requirements for Investors then we’ll offer other visa 
options that may be more suitable for your case. Due to the time sensitive nature of these filings, 
however, it’s ideal to get started immediately because other appropriate visas may have a fixed 
quota/annual allotment like the H1B Visa for instance. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 


